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STATEMENT OF THE | SSUE

The issue is whether Respondent South Florida Water
Managenment District is entitled to an environnental resource
permt from Respondent Departnent of Environmental Protection
to construct a weir in Collier County on the Merritt Cana
about 3600 feet south of Interstate 75 for the purpose of
extendi ng the hydroperiod on the Florida Panther Federal
Wl dlife Refuge.

PRELI M NARY STATEMENT

Respondent South Florida Water Managenent District

applied to Respondent Departnent of Environnental Protection



for an environmental resource permt to construct a weir in
the Merritt Canal to be operated by the water managenent
district. On January 29, 1997, Respondent Departnent of

Envi ronnmental Protection issued a Notice of Intent to Issue
wi th several general and specific conditions. During the
hearing, the departnent attached new nonitoring conditions to
the draft permt.

Petitioners tinely challenged the intended agency action
and demanded a formal hearing. The admi nistrative |aw judge
granted the petitions to intervene of both Intervenors.

The court reporter filed the final portion of the
transcri pt on February 2, 1998.

The adm nistrative | aw judge specifically finds that,
based on his presentation of Petitioners' case, M. Sinpson is
a qualified representative for the purpose of representing
other parties in admnistrative hearings before the D vision
of Adm nistrative Hearings. The admnistrative |aw judge
denies M. Shaw s post-hearing request for summary relief.

FI NDI NGS OF FACT

Proposed Perm t

1. On April 17, 1996, Respondent South Florida \Water
Managenment District (District) filed with Respondent
Depart ment of Environnmental Protection (DEP) an application

for the construction of a water-control structure in the



Merritt Canal. The stated purpose of the structure, which is
a weir, is to extend the hydroperiod of the Lucky Lake Strand.

2. The application states that the District is the owner
of a drainage easenent covering the | and proposed as the site
of the weir. According to the application, Collier County, in
which the Merritt Canal lies, originally held the drai nage
easenent. The District |later adopted the Merritt Canal as a
"Works of the District," which transferred operational
responsibility for the canal fromthe County to the District.
(A sub-unit of the District, the Big Cypress Basin Board has
jurisdiction for District projects of the type involved in
this case. References to the District shall include the Big
Cypress Basin Board.)

3. The application requests a permt to construct an
adj ust abl e sheet-pile weir within the 80-foot Merritt Canal
right-of-way. The application accurately describes the
Merritt Canal as a Cass |IIl waterbody that is not an
Qutstanding Florida Water.

4. By Notice of Intent to |Issue Environnental Resource
Permt dated January 29, 1997 (NO ), DEP proposed to issue an
environmental resource permt (ERP) to the District for the
construction of the Lucky Lake Strand Water Control Structure.
The structure would be an adjustable weir with operating
levels of 7.0 feet National CGeodetic Vertical Datum (NGVD) in

the wet season and 9.5 feet NGVD in the dry season.



5. As stated in the NO, the Merritt Canal is 12 mles
| ong and one of four main north-south canals within a |arger
systemof 183 mles of canals--all Cass Il waters--
constructed in the 1960s by Gulf Anerican Land Corporation to
drain wetlands for devel opnent of the Southern Gol den Gate
Estates area. These four north-south canals drain water south
t hrough the Faka Uni on Canal and into Faka Union Bay, which is
part of the 10,000 Islands/ Cape Ronano Aquatic Preserve. The
preserve contains Class Il Qutstanding Florida Waters.

6. The NO notes that the U S. Fish and Wldlife Service
(FW5) and District entered into an agreenent in Septenber 1994
to construct two weirs in the Merritt Canal "to partially
restore historic hydroperiods into two major wetland features
within the federally owned | ands of the USFWS Fl ori da Pant her
National WIldlife Refuge, Lucky Lake Strand and Stunpy Strand
(Cass Il Qutstanding Florida Waters)." As stated in the
NO, these federally owned wetl ands constitute over 3000 acres
of cypress and m xed swanps, wet prairies, nmarshes, and ponds.

7. The NO relates that FW5 staff proposed the project
to counteract "subtle vegetational changes and accel erated
pond drawdowns [that] were taking place in the strands as a
result of shortened hydroperiods caused by a three-year
drought, 1-75 widening activities, and subsequent canal

nmodi fi cations."



8. The NO correctly states that water in the wet season
historically flowed southerly through Stunpy Strand, Lucky
Lake Strand, and Picayune Strand, before entering the |arger
Fakahat chee Strand. Lucky Lake Strand narrows to 1000 feet at
its south end, which is at Interstate 75 (1-75).

9. The NO accurately asserts that the construction of
the Merritt Canal and the |-75 borrow canals conbined to draw
down the upstream wet| ands, thus reducing their hydroperiods.
The effect of the Merritt Canal is reportedly significant
because of its confluence with the southern tip of Lucky Lake
St rand.

10. The NO discloses that the original agreenent
between the District and FWS called for the construction of
two weirs south of I-75, one at the headwaters of the Merritt
Canal and anot her about 1800 feet downstreamin the Merritt
Canal . However, the proposed permt elimnates one weir,
whose function was perfornmed by plugs in the north |-75 borrow
canal, and rel ocates the remaini ng proposed weir about 3600
feet south of 1-75, rather than imedi ately south of |-75,
reportedly because of difficulties in accessing the proposed
weir at 1-75.

11. The NO states that the Merritt Canal is wthin the
80-f oot drai nage easenent originally acquired by Collier
County. The uplands adjacent to the weir are reportedly owned

by DEP.



12. The NO describes the proposed weir as a sheet pile
weir with adjustable partitions. As proposed, during the wet
season, the District would start to open the gates at 7 feet
NGVD and start to close themat 6.5 feet NGVYD. During the dry
season, the District would start to open the gates at 9.8 feet
NGVD and start to close themat 9.3 feet NGVD. Also, the
proposed permt would anticipate that the District would
dredge the canal to a trapezoidal cross-section having a
bottom el evation of -1.5 feet NGV/D and a wi dth of about 49
feet at the weir and transitioning to 20-foot bottom w dths
upstream and downstream of the weir.

13. According to the NO, the purpose of the proposed
weir is

to reduce over-drai nage of the upstream
wet | ands in Lucky Lake and Stunpy Strands
by extending the hydroperiod further into
the dry season. No increase in water

| evel s during the wet season is expected.
Al t hough the historic extended hydroperiod
iI's not expected to be achieved, the weir
structure is expected to inprove current
conditions to the upstream wet!| ands.
Hol di ng back water in these wetlands [is]
al so expected to inprove water quality
downstream by renoval of excess nutrient,
sedi nents, and chemcals. WIdlife val ues
are expected to be enhanced in preferred
wat erf oW and wadi ng bird habitat,

i ncludi ng areas for the endangered wood
stork and threatened bald eagle. Forage
areas are al so expected to be inproved for
white-tailed deer and other wildlife
speci es which are essential prey for the
endangered Fl orida panther. Aquifer
recharge is al so expected as the ground
water reserves will be raised by raising
the canal water levels, while maintaining



the existing level of flood protection for
adj acent private | andowners.

14. The NO states that FWs will nonitor post-
construction environnental conditions and will recommend to
the District adjustnents to the weir elevations. The NO
reports that the District will be the "main operator” of the
weir to adjust elevations to maintain flood control for
adj acent lands. The NO adds:

The project was designed so as not to
decrease the peak discharge capacity in
the canal or increase flood stages in the
Upper Merritt Canal watershed. Hydraulic
nodeling by the District indicates that
there will be no additional surface water
flooding to private property as a result
of the project, and the current |evel of
service wi |l be nmaintained.

15. Based on this analysis, the NO concludes that the
District has provided reasonabl e assurance that the proposed
activity will conmply with Part 1V, Chapter 373, Florida
Statutes, and the underlying rules, including Chapter 62-330
and Rul es 40E-4. 301 and 40E-4. 302, Florida Adm nistrative
Code. The NO states that the D strict has denonstrated that
the activity is clearly in the public interest, pursuant to
Section 373.414(1)(a), Florida Statutes.

16. The proposed permt confornms to the NO's
description. Specific Condition 13 sets the fixed crest of

the proposed weir at 4.5 feet NGVD and the width of the weir

at 48 feet.



17. Although the proposed permt is nowhere explicitly
condi tioned on a successful wetland enhancenent project,
Specific Condition 12 states that "the" wetland enhancenent
project shall be considered successful if, after five years,
Lucky Lake Strand and Stunpy Strand di splay wetl and-
appropriate vegetation and the "viability of adjacent upl and
sites [is] not negatively inpacted by increased ground water
or surface water levels resulting fromthe authorized
project."

18. Specific Condition 17 requires the District to
docunent the operation of the gates and notify DEP, within
t hree days, whenever any of the permtted el evations are
exceeded. Annually, the District nust supply DEP detailed
data and anal ysis of the operational history of the weir,

i ncludi ng "reasons for going to nonstandard operation and a
narrative description of the effectiveness of initiating the
nonst andard operation to include areas not flooded (or

fl ooded, if applicable) and ot her associated inpacts.”

19. During the final hearing, the D strict proposed, and
DEP approved, a nodification of Specific Condition 18. As
nodi fied, Specific Condition 18 requires the District to
"nmonitor the effects of the operation” of the weir, pursuant
to the revised nonitoring plan incorporated by reference into
this condition.

20. The revised nonitoring plan, which is dated



Novenber 12, 1997, alters the original nonitoring plan by
adding two sites for the installation of water-table wells.
One of the new sites (Site A) is 1200 feet north of the weir,
and the other new site (Site B) is 1200 feet north and 2000
feet west of the weir. These are the only water-table
nmoni t ori ng devi ces.

21. Five other sites are surface-water nonitoring sites.
Three of the these sites are in the Merritt Canal: one
i mredi ately upstream of the weir, one i medi ately downstream
of the weir, and one farther upstreamat |-75. The other two
surface-water nonitoring sites are farther upstream One is
in Lucky Lake about 1.75 mles north of the weir, and the
other is about three mles northeast of Lucky Lake.

22. Three other sites are rainfall-nonitoring sites.
Two rainfall-nmonitoring sites are north of the weir. The site
just north of 1-75 is at the Ford Mdtor Conpany test track,
which is immediately west of Lucky Lake and Stunpy Strands,
and the site nore directly north of the Merritt Canal is about
ten mles north of I-75.

23. Specific Condition 18 states the frequency with
whi ch soneone (presumably a District enployee or contractor)
is to collect the data fromthese 10 nonitoring sites, but
contains no performance criteria. The nonitoring plan thus

commts the District to collecting data, but not to anal yzing
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the data, nor, nore inportantly, taking specified actions when
certain performance paraneters are exceeded.

24. Neither the revised nonitoring plan nor the
application in any way conmts the District to using the data
collected fromthe revised nonitoring plan to devel op a set of
criteria, based on rainfall anobunts, groundwater |evels, and
surface water levels, to fine-tune the operation of the gates
SO0 as not to exacerbate present flooding. Nothing in the
revised nonitoring plan or the application suggests that the
District will use the data collected fromthe revised
monitoring plan to identify nore clearly the rel ati onships
bet ween storm events and water |evels to understand better the
rel ati onshi p between floodi ng, on the one hand, and the
exi stence of the proposed weir and the operation of its gates.

1. Faka Uni on Canal Watershed and
Sout hern Gol den Gat e Est at es

25. Wiat is now known as the Faka Uni on Canal Watershed
hi storically covered about 234 square mles. It ran froman
area about four mles north of what is now known as | mokal ee
Road south in a w deni ng expanse that approached 12 mles at
what is now U.S. Route 41. It then ran south until it enptied
into the Gulf of Mexico at Faka Union Bay in what is now the
Cape Romano Ten Thousand |slands State Aquatic Preserve east
of Marco Isl and.

26. Land alterations due to road and canal construction

and urban and agricul tural devel opnent eventually reduced the
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Faka Uni on Canal Watershed to about 189 square mles. Mbst
noti ceably, these changes narrowed the drainage area at U S.
Route 41 fromalnost 12 mles to little nore than the w dth of
t he Faka Uni on Canal .

27. The Faka Union Canal Watershed is characterized by
low relief and poorly defined drainage patterns. At the north
boundary of the watershed, which now ends at | mokal ee Road,
the el evation reaches 24 feet NG/D. Twenty-eight mles to the
south, at the outlet of the basin, the elevation is two feet
NGVD. The water flows generally in a southwest direction.

28. Historically, water ran slowy through the watershed
in sheetflow several mles wde and a few inches to a few feet
deep. Drainage concentrated in slightly | ower sloughs and
strands, which generally dried out in the dry season.

Hi storically, the watershed featured flat, swanpy | ands
cont ai ning cypress trees, islands of pine forests, and wet and
dry prairies. Prior to devel opnent, nmuch of the watershed
remai ned i nundated by several feet of water during the five-
nmont h wet season (roughly from m d-May through m d- Cct ober).
In this undisturbed state, the prom nent features of the

wat ershed were the storage of runoff in depressional areas,
attenuat ed peak flows, and a | onger hydroperiod into the dry
season.

29. In the early 1960s, @ulf American Land Corporation

subdi vided a 173 square-mle area in Collier County into many
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t housands of lots as small as 1.25 acres. The devel opnent was
Gol den Gate Estates. The portion of Golden Gate Estates south
of I-75 is known as Southern Gol den Gate Estates. Golden Gate
Estates is west of the Merritt Canal.

30. @ulf Anerican's purpose in dredging the 183-mle
canal systemwas to allowit to market as |land, available for
conti nuous occupation, subdivided | ots superinposed over an
area that was |and during the dry nonths and water during the
wet nmonths. To achieve this objective, Gulf Anmerican Land
Cor poration constructed one group of canals that drains to the
west and anot her group of canals drains to the south into the
Faka Union Canal. @ulf American dredged the canal s draining
to the south, which formthe Faka Uni on Canal System from
1968 t hrough 1971.

31. Four north-south canals spaced two mles apart drain
Sout hern Gol den Gate Estates and the portion of the Faka Union
Canal Watershed north of I-75. Fromwest to east, the canals
are the MIller Canal, Faka Union Canal, Merritt Canal, and
Prairie Canal. Only the two westerly canals run north of
|-75. The M|l er Canal extends al nost seven mles north of
| -75, and the Faka Union Canal extends about 14 mles north of
| -75. The Merritt Canal starts in the immedi ate vicinity of
|-75, and the Prairie Canal starts about two mles south of

| -75.
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32. The average excavated depth of the four canals is
about ten feet fromthe top of the bank to the bottom of the
channel. Gven the relatively close proximty of the water
table to the surface in this area, excavation to these depths
t hus established a direct hydraulic connection with the
surficial aquifer. The canals are large, ranging from45 to
over 200 feet w de.

33. Although unable to convey w thout flooding the water
fromeven a ten-year stormevent, which is the level of
service standard set by Collier County for Southern Gol den
Gate Estates, the Faka Union Canal system has nonet hel ess
severely inpacted the water resources of Collier County.
According to the Hydrol ogi c Restoration of Southern Gol den
Gate Estates, prepared in February 1996 by the Big Cypress
Basin Board (Southern Golden Gate Estates Restoration Pl an):

. Construction of the canals has |ed
to both increased volunes and rates of
runoff fromthe watershed whi ch has had

| asting effects on the area's water
supply, vegetation, wldlife, and coastal
estuari es.

The canal s intercept |arge vol unes of
surface and subsurface flow and qui ckly
divert themto the Faka Union Bay and the
Ten Thousand Island Estuary of the GQulf of
Mexico resulting in | ess surface water
avai l abl e for storage. Since groundwater
recharge is achieved primarily through
infiltration fromsurface detention

st orage, reduced groundwater recharge

t hreatens both groundwater supply for the
region and the natural barrier to salt

wat er intrusion. Continued overdrai nhage
has caused an eventual |owering of the

14



groundwater table. This has caused
vegetation to change from wetl and dom nant
to transitional and upland systens with

i nvasi ve exotic species. The extrenme dry
condi tions caused by overdrai nage have
resulted in nore frequent and nore intense
wildfires with a greater destructive

i npact on vegetation.

The increased runoff rate has had severe
effects on the receiving estuari es.
Hi storically, the estuaries would receive
broad, slow noving sheets of water that
wer e capabl e of carrying essenti al
nutrients but not high sedi nent | oads.
This has been replaced with point |oads of
freshwater at the Faka Union Canal outl et
that push salinity |evels down and result
in freshwater di scharge shocks throughout
the Ten Thousand |sland Estuary. The
i ncreased runoff rate drains the area
qui ckly and does not allow the
hydr operi ods necessary to sustain wetl and
veget ati on. :
Sout hern Gol den Gate Estates Restoration Plan, pages
8- 9.

34. The mmjor roadway affecting the Faka Uni on Canal
Wat ershed is State Road 84, which was a two-|ane road
constructed in 1966. In 1990, construction was conpl eted
transformng State Road 84 into four-lane |I-75. These road
proj ects have hastened drainage of the lands to the north of
| -75 and east of the Faka Uni on Canal .

35. The land north of the Merritt Canal is largely
undevel oped. If one were to extend the Merritt Canal due
north of 1-75, it would run through the m ddle of Lucky Lake
Strand and nuch of Stunpy Strand, which is imediately to the

north of Lucky Lake Strand. Agricultural |and owned by
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Collier Enterprises is just north of the Ford Mdtor Conpany
test track and i medi ately west of Lucky Lake Strand.
Agricultural |land owned by Baron Collier Conpany is

i mredi ately north of Stunpy Strand.

36. This imaginary extension of Merritt Canal would mark
the west boundary of the Florida Panther National WIldlife
Refuge, which was established in June 1989. The Florida
Pant her National WIdlife Refuge constitutes 26,000 relatively
undi sturbed acres i mediately north of 1-75. Intervenor
Cifford Fort owns property south of the refuge on the south
side of [-75.

37. The Florida Panther National WIldlife Refuge
features nostly wetl ands, oak hammocks, pine flatwoods, and
prairies. The refuge receives runoff from stormater and
possi bly agricultural punping of the water table fromthe
adjacent farmand. 1In addition to draining into the
headwaters of the Merritt Canal near the southwest corner of
the refuge, the refuge also drains into the northerly borrow
canal running along the north side of I-75. In the vicinity
of the Merritt Canal, the four borrow canals running al ong the
north and south sides of I-75, on both sides of the Merritt
Canal, drain in the direction of the Merritt Canal

38. Listed species using the Florida Panther National
Wl dlife Refuge include the Florida panther, Florida black

bear, wood stork, roseate spoonbill, Iinpkin, and Eastern
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I ndi go snake. In Cctober 1995, an inordinate anmount of rain
fell in the area. Attracted by the increased water depths,
whi ch nore cl osely approxi mated historic conditions, 75 wood
storks nested in the Lucky Lake Strand; in drier years, wood
storks do not nest in the strand.

39. Lucky Lake Strand occupi es the sout hwest corner of
the Florida Panther National WIldlife Refuge. Lucky Lake and
two ot her ponds are present in this area. Wen full, Lucky
Lake and one of the ponds are about 50 neters w de, and the
third pond is about half of this width. During the dry
season, a person can throw a stone across any of the ponds.

40. Historically, Lucky Lake and Stunpy strands passed
surface water into the Picayune Strand, which is west of the
Merritt Canal and south of 1-75, fromwhich the water ran into
t he Fakahatchee Strand. Lucky Lake Strand presently narrows
to about 1000 feet at I-75.

41. The hydrol ogi ¢ connection between the outlet of
Lucky Lake Strand and the headwaters of the Merritt Canal has
contributed significantly to the overdrai nage of these two
strands, which occupy a significant area within the federa
refuge. The FWs wildlife biologist stationed at the Florida
Pant her National WIldlife Refuge reported in a habitat
assessnment report prepared in August 1996 that four ponds in
the strand dried out by Decenber so that they could not

sustain fish or provide feeding habitat for birds.
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1. Permtting Criteria

A, Public Health, Safety, or Welfare or Ot hers' Property

42. One of the main disputes between the parties is the
af fect of the proposed weir on flooding. This case is largely
about flooding or, nore generally, the anobunt of water to be
stored for a specified period of tinme. Petitioners and
Intervenors fear that the District's effort will cause
fl ooding to areas south of 1-75 and east and west of the
Merritt Canal.

43. COccupying property within a vast area whose natural
drai nage patterns have been greatly disrupted, Petitioners and
I ntervenors justifiably fear the ravages of flood and fire.

Al t hough this area was undoubtedly subject to these hazards
prior to man's alteration of the natural |andscape, | arge-
scale alterations to natural drainage in Southwest Florida
have artificially heightened the risk presented by these
nat ural hazards.

44. Destructive flooding follows the inhabitation of
areas historically devoted to the storage of considerable
volunmes of water; the flooding is exacerbated where, as here,
natural drainage features have been replaced by artificial
facilities that are inadequate for both the natural flows and
the new, artificial flows generated by devel opnent. Although
i nadequate for the natural and artificial flows generated by

even design stormevents, the artificial drainage facilities
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nevert hel ess change historic drainage rates, accelerating the
rate and vol ume of natural drainage and shortening the
hydroperiod. In this manner, the artificial drainage
facilities contribute to the desiccation of previously
saturated soils and foster conditions suitable for dangerous
fires.

45. Initially, Petitioners and Intervenors contend that
the District seeks approval of the proposed weir as an
i ndi rect nmeans of inplenenting the Southern Gol den Gate
Estates Rehydration Plan. Little evidence supports this
concer n.

46. The Sout hern CGol den Gate Estates Rehydration Plan
outlines several alternatives for the proposed rehydration of
Sout hern Gol den Gate Estates. The preferred alternative does
not call for a weir at the proposed | ocation. The purpose of
the proposed weir is to rehydrate an area north of the
Sout hern CGol den Gate Estates. As discussed below, the role of
the proposed weir in rehydrating Southern Col den Gate Estates
appears insubstantial to the point of nonexistent.

47. Focusing on the location of the proposed weir over
half of a mle downstream fromthe southernnost part of the
area intended to be rehydrated, Petitioners and Intervenors
di spute the stated purpose of the project, focusing on the

District's earlier relocation of the proposed weir from
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positions just north and then just south of I-75 to its
present position a half-mle farther to the south.

48. The District did nothing to allay this concern of
Petitioners and Intervenors when its enpl oyees coul d not
provi de a reasonably detail ed explanation of the process by
whi ch sonmeone noved the proposed site to the south. Fromthe
District's evidence, one would infer that the decision to
relocate the proposed weir to the south spontaneously energed,
w t hout human sponsor, in the course of bureaucratic
deci si onmaki ng.

49. The District asserted that the northerly sites were
i npractical due to access problens. However, the District
made little, if any, real effort to see if the Departnent of
Transportation would all ow access to these nore northerly
sites--one of which the District mght be able to access
wi t hout the consent of the Departnent of Transportation.

50. The record does not reveal why the D strict
relocated the proposed weir to its present |ocation,
considerably south of its initial tw locations at |-75.
Agai n, though, the evidence does not support the contention of
Petitioners and Intervenors that the rel ocati on deci sion was
part of a private plan anong District enployees to incorporate
the proposed weir as part of a nore anmbitious project to

rehydrate Sout hern CGol den Gate Estates.
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51. Nor does the evidence establish, as Petitioners and
I ntervenors contend, that the rel ocation decision was driven
by the concerns of three influential |andholders to the north
of 1-75--Collier Enterprises, Barron Collier Conpany, and Ford
Mot or Conpany. These three | andhol ders approved the proposed
weir inits present |location over a half-mle to the south of
its original l|ocations and may have expressed concern that the
original locations at 1-75 would unreasonably raise the risk
of flooding their Iand and business and agricul tural
activities to the north of 1-75.

52. If the District's real reason for relocating the
proposed weir was due to objections fromthese | andowners to
the north of 1-75, this reason would not itself help
Petitioners and Intervenors. |If the District acceded to the
demands of these |andowners to the north, it does not
necessarily follow that the District |acked confidence inits
fl ood cal culations. A relocation decision under these
circunstances woul d have as likely reflected political, as
scientific, concerns.

53. Additionally, if the District noved the proposed
weir at the insistence or suggestion of the |andowners to the
north, any flooding concerns voiced by these | andowners raise
different issues fromthe floodi ng concerns raised by
Petitioners and Intervenors. Owners of land i mediately to

the north and west of the federal refuge are nore directly

21



within the area of the intended effects than are Petitioners
and | ntervenors.

54. More substantially, Petitioners and Intervenors
claimthat the proposed activity is so negligently designed or
will be so negligently operated as to result in heightened and
nore frequent flooding of areas to the west and east of the
proposed weir.

55. The District's record in operating weirs in Collier
County is not flawess. |In recent years, the D strict
constructed and maintained a weir with unlawful ly high gates
and did not correct the nonconpliant water-control structure
for several nonths after first |learning of the violation.
However, this appears to have been an isol ated violation.

56. The division of responsibility between the District
and Collier County for the maintenance of drainage canals is
based on whether the canal is a primary or secondary drainage
facility. The District has assuned responsibility for all of
the primary drainage facilities in Collier County.

Sur prisingly, though, the record reveals no naster map or
index of the primary drainage facilities and at |east the
| arger nonprimary drainage facilities.

57. However, Petitioners and Intervenors failed to show
t hat any confusi on concerni ng mai ntenance responsibilities
that may exi st between the District and Collier County woul d

appreciably raise the probabilities that the District would
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operate the proposed weir in such a way as to exacerbate
present flooding concerns. The District and Collier County
agree that the District has jurisdiction over the Merritt
Canal. Petitioners and Intervenors have also failed to show

t hat any confusi on concerni ng secondary-drai nage contri butions
that may exi st between the District and Collier County woul d
have a substantial inpact on the successful operation of the
proposed weir.

58. The nost significant claimraised by Petitioners and
I ntervenors asserts that the District failed to provide
reasonabl e assurance that the proposed weir woul d not
exacerbate flooding. Al though the weir gates would be cl osed
only during the dry season, the proposed activity requires
anal ysis of the risk of heightened water el evations upstream
of the proposed weir. In theory, flooding could result from
the effects of the weir even when the gates are open, as well
as the possibility of an extrene stormevent during the dry
season.

59. Expert witnesses on both sides clashed over whether
the design of the proposed weir was sufficient not to
exacerbate existing levels, rates, and frequencies of flooding
of adjacent uplands. The crucial feature over which the
experts di sagreed was the spoil banks running along the canal.

60. Wen the Merritt Canal was constructed, the spoi

was dunped al ong the banks. In the ensuing years, vegetation
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col oni zed and stabilized the spoil banks, which now function
as | evees.

61. The expert witness called by Petitioners and
| ntervenors di sregarded the spoil banks in his cal cul ations.
Hi s lack of confidence in the opposing expert w tness's use of
t op- of - bank el evations was partly justified for the reasons
stated below. Although a mnor point, part of the argunent of
Petitioners and Intervenors' expert wtness proved too nmuch by
asserting that |evees cannot maintain water |evels higher
inside the | evee than the existing ground el evati on outside
t he | evee.

62. On the other hand, in showi ng that the proposed weir
woul d not exacerbate flooding, the District's expert w tness
relied, not entirely justifiably, on the top-of-bank
el evations. The District took only spot elevations of the
spoi | bank and then assunmed that these el evations prevailed
along the entire 3600 feet of canal upstreamof the weir. The
District did not inspect the upstream banks for unpermtted
culverts, of which at | east one was di scovered during the
| engthy hearing in this case.

63. There is a possibility of material differences in
el evations along the spoil banks. These spoil banks were not
constructed to a specified elevation; they were an excavation
byproduct that was haphazardly deposited beside the excavated

canal. Additionally, the record suggests that this genera
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area has been the site of unpermtted works, such as the
installation of a culvert and creation of unpermtted canal
pl ugs.

64. In the nonths over which the hearing took place,
Petitioners and Intervenors alertly found a cul vert breaching
t he spoil bank upstream of the proposed weir. At |east one of
their representatives denonstrated superior famliarity with
the spoil bank over the famliarity denonstrated by the
District's representatives. It is a fair inference that, if
the spoil bank was substantially m ssing at any point upstream
of the proposed weir, Petitioners and Intervenors would have
brought such evidence to the hearing. The absence of such
evi dence, coupled with the reasonabl e inferences that may be
drawn fromthe concededly nore cursory investigation of the
site by the District, precludes a finding that the spoil bank
is substantially mssing at any material point so as to
warrant the use of ground el evations, as used by the expert
wi tness called by Petitioners and Intervenors. At best, from
t he perspective of Petitioners and Intervenors, the record
supports the finding that the spoil banks may not be as
continuously as high as the District posits, but they are not
nearly as low (i.e., nonexistent) at any point as Petitioners
and I ntervenors contend.

65. The two experts al so di sagreed over two subordi nate

inputs used in running the flood cal cul ati ons. The expert
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called by Petitioners and Intervenors clainmed that initial
tailwaters (i.e., water elevations downstreamof the weir) in
excess of 8.53 feet were appropriate. Although the canal has
experienced historically higher tailwaters than 8.53 feet, the
expert did not explain adequately why such higher tailwaters
shoul d be used in running the nodel, especially since flood
cal cul ations are not used to predict flooding conditions in
all stornms, such as a 1000-year storm Absent a show ng that
tailwater in excess of 8.53 feet would be present at the

rel evant time preceding or during the design stormevent, the
expert called by Petitioners and Intervenors failed to show
why the District's tailwater input was unreasonabl e.

66. On the other hand, the District's expert clained
that the nodel required an adjustnent to the friction factor
or Manning's N coefficient. This adjustnent, which decreased
the friction factor by an order of nagnitude, approxinmted a
bottom that was many tines snoother than the actual bottom of
the Merritt Canal. The District's expert did not explain
adequately why the lower friction factor should be used in
runni ng the nodel, and he frankly did not denonstrate the sane
famliarity wwth this friction factor as did the expert called
by Petitioners and Intervenors. The nost likely inference is
that the District's expert erred in making this adjustnent.

67. There was anot her controversy between the parties

regardi ng a subordinate input for the flooding cal cul ations.
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Petitioners and Intervenors raised the possibility that
agricultural discharges fromthe Collier properties adjacent
to the federal refuge, which the District ignored inits
cal cul ations, mght further underm ne any assurances as to
fl ooding. This could have been useful information if
devel oped in the record, but the record permts no basis to
quantify the value of this additional discharge or ascertain
its timng relative to wet and dry seasons and storm events,
if in fact this agricultural discharge takes place at all.
Al so, offsetting any such di scharge would be two factors: the
District ran its calculations assumng a runoff rate 25
percent greater than that appropriately used by the Florida
Department of Transportation for nodeling the design storm
event, and the District ignored the plugs in the I-75 borrow
canal s, which attenuate the runoff into the Merritt Canal

68. Al though Petitioners and Intervenors incorrectly
i nputted ground el evation in place of the top-of-bank
el evation--when the best elevation is somewhere in between
these two values--their expert's cal cul ations are useful for
illustrating a scenario that, for this reason, exceeds the
wor st-case scenario. Again, thisis an illustration of a
scenario that predicts greater flooding than reasonably shoul d
be predicted because, in actuality, the restraining el evation

i s higher than ground el evati on.
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69. Using the 8.53-feet initial value for tailwater,
Petitioners' Exhibit 27 illustrates the different water
el evations resulting fromrunning the nodel wth and w t hout
t he excessive reduction of the friction factor. Petitioners
Exhibit 27 illustrates the effect of the design storm on
upstream water elevations with the gates open. Petitioners
Exhi bit 27 ignores the spoil banks and instead uses prevailing
ground el evati ons.

70. At the site of the proposed weir, the canal bottom
is at about -1.5 feet NGV/D. The proposed weir would add fi xed
barriers up to an elevation of 5.0 feet NGVD;, the adjustable
gates woul d, when cl osed, extend the barrier fromb5.0 feet
NGVD to 9.5 feet NGVD. Approximte existing ground el evation
aver ages about 10 feet NGVD downstreamof 1-75, with one dip
to below 9 feet NGVD about 600 feet downstream of 1-75. For
about 6000 feet upstreamof |-75, where there is no spoil bank
what soever, the average ground el evation, outside of the
sl ough, is about 13 feet. The slough bottomin this area
gently slopes fromabout 9 feet NGVD to 10 feet NGVD.

71. lgnoring the spoil bank, Petitioners Exhibit 27
predicts flooding in two major areas in the design storm
event, even with the gates open. One of these is about 300
feet long, starting about 400 feet downstreamof |1-75. The
other is at |least 300 feet long, starting near the northern

extrene of the nodel ed area and running off the nodel ed area.
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The District did not survey in detail the spoil bank along the
300 feet downstreamof [-75. There is no spoil bank upstream
of 1-75 because there is no dredged canal.

72. The water elevation about 400 feet downstream of
| -75 woul d be al nost one foot greater than the ground
el evation. The water el evation about 6000 feet upstream of
|-75 will be as nuch as half of a foot greater than the ground
el evation. At the nore downstream point, the actual water
el evation woul d exceed the District's projection by nearly
three-quarter of one foot. At the nore upstream point, the
actual water elevation would exceed the District's projection
by over 1.5 feet.

73. Although the record could have been better devel oped
on this inportant point, there is reasonabl e assurance that
t he exi sting spoil-bank el evations are sufficient to contain
these flood el evations predicted by the expert called by
Petitioners and | ntervenors.

74. Petitioners and Intervenors clainmed that the
District could achieve its stated purpose of extending the
hydroperiod in the Florida Panther National WIdlife Refuge
W thout increasing the risk or extent of flooding of adjacent
uplands. Petitioners and Intervenors suggested that the
District repair an existing plug in the Merritt Canal just
south of 1-75. (This "plug" is actually the original ground

surface, which evidently was undi sturbed during the
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construction of 1-75. G ven the excavation of canals on both
sides of what is now a narrow strip of earth, the |and
resenbles a plug, and this reconmmended order refers to it as a
pl ug, although this termis descriptive only of the feature's
present appearance, not its nethod of creation.)

75. There are actually six plugs--again, in the broad
sense of the word--in the vicinity of the junction of the
Merritt Canal and I-75. Two plugs interrupt the flowinto the
Merritt Canal of the borrow canals to the north of [-75. Two
plugs likew se interrupt the flowinto the Merritt Canal of
the borrow canals to the south of 1-75. The last two plugs
are in the Merritt Canal, a few feet north and south of I-75.

76. Repairing the plug imediately south of |1-75 would
raise the water elevation by about 1.3 feet under the |-75
bridge. By about 2000 feet upstreamof |-75, there is no
significant difference between the water elevation using the
nmodel of Petitioners and Intervenors' expert for the proposed
weir 3600 feet downstreamof |-75 and the water elevation for
the proposed plug repair just south of |1-75. Repairing the
pl ugs woul d have reduced the water el evation downstream of |-
75 by less than one half of a foot.

77. Petitioners, Intervenors, and their expert have
proposed a promsing alternative to the proposed weir. The
alternative appears to serve the stated purpose of the

proposed activity at least as well as the proposed weir woul d,
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if not sonmewhat better due to its closer proximty to the
targeted federal refuge, and the alternative project would
cost much less to construct, maintain, and operate. The
restorative nature of the work woul d probably relieve the
District of the necessity of obtaining a permt. Perhaps the
prospect of such work m ght notivate other state and federal
agencies to grant the District access to the area at |-75 to
build the weir at one of its first two |ocations.

78. However, the issue is whether the District has
provi ded reasonabl e assurance for the activity that it has
proposed. As to flooding, the District has provided
reasonabl e assurance that the proposed activity will not
exacerbate fl ooding during the design stormevents or even
nore severe storm events.

79. Even assum ng an absence of reasonabl e assurance as
to flooding, the first criterion requires consideration of
whet her the proposed activity woul d adversely affect the
public health, safety, and welfare or the property of others.
Ext endi ng the hydroperiod of the federal refuge protects the
property of others by reducing the period of time that the
turf is dried out. This provides a w de range of
envi ronmental protection, including protection against the
risk of fire caused by excessive drainage, for the federal

refuge and other property in the area.
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80. Retarding the artificially high rate of drainage
will inprove water quality in at |east two respects. The
proposed weir will retard and reduce the nutrients conveyed
down the canal and into the estuary into which it eventually
enpties. The proposed weir will also tend to restore sonewhat
the rate and timng of historic freshwater inputs on which the
viability of the estuary and its inhabitants depends.

Concerns about public health, safety, and welfare, as well as
the property of others, cannot be severed fromthese

br oadscal e environnental benefits to be derived fromthe
proposed activity. Public health concerns are tied to these
consi derati ons.

81. Thus, even if the District had failed to provide
reasonabl e assurance as to flooding alone, the District has
provi ded reasonabl e assurance that, on bal ance, the proposed
weir will not adversely affect the matters set forth in the
first criterion.

B. Conservation of Fish and Wldlife, Including
Endangered or Threatened Species, or Their Habitats

82. The proposed weir will serve the conservation of a
wi de range of flora and fauna, as well as their wetlands
habitat, within the targeted federal refuge. These species
include listed species. The evidence does not support a
finding that extending the hydroperiod of the federal refuge
woul d in any way disturb the Florida panther.

C. Navigation, Flow of Water, or Harnful Erosion
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or Shoaling

83. The proposed weir will have not adversely affect
navi gation or the flow of water within the canal, and it wll
not cause erosion or shoaling.

D. Fishing or Recreational Values or Mrine
Productivity in the Vicinity of the Activity

84. The proposed weir will not adversely affect fishing
or recreational values or marine productivity in the vicinity
of the proposed weir. To the contrary, the proposed weir wll
enhance these values in the imediate vicinity of the proposed
wei r and downstream at the estuary at the nmouth of the Merritt
Canal .

E. Tenporary or Permanent Nature

85. The proposed weir will be of a permanent nature.

F. Significant Hi storic and Archaeol ogi cal Resources

86. The record provides no basis for a finding that the
proposed weir jeopardizes significant historic and
ar chaeol ogi cal resources.

G Current Condition and Rel ati ve Val ue of Functions
of Areas Affected by the Proposed Activity

87. The federal refuge is functioning well
environmental |y, despite the adverse inpact of dramatic
di sruptions of the natural drainage regine. The value of
these functions is high. Likew se, the receiving estuarine
waters are functioning well, despite the adverse inpact of

dramatic di sruptions of the natural drainage regine.
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Ext endi ng the hydroperiod of the federal refuge will partially
of fset these historic disruptions. Thus, the proposed weir
will assist in the functioning of natural systens that are now
functioning well, but could use sone hel p.

H. Public | nterest

88. The proposed weir is not in an Qutstanding Florida
Water. Thus, the question is whether the proposed activity is
not contrary to the public interest. The District has
provi ded reasonabl e assurances as to the precedi ng seven
criteria sufficient to denonstrate that, on bal ance, the
proposed activity is not contrary to the public interest.

. Cunul ative | npacts

89. There is no evidence that the proposed weir wll
cause any adverse cunul ative inpacts upon wetlands or surface
wat er s.

J. Oher Criteria

90. The District has proved that the proposed weir would
not violate any water quality standards. To the contrary, any
effect fromthe proposed activity would be to i nprove water
quality, especially downstream at the estuary. The
restoration of conditions nore typical of historic drai nage
woul d all ow nore nutrients to be captured upstream and woul d
tend to restore the historic timng and volune of freshwater

inputs into the estuary.
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91. For the reasons set forth above, the District has
al so provi ded reasonabl e assurance that the proposed activity
nmeets the 11 criteria contained in Rule 40E-4.301, which
| argely duplicate the seven criteria di scussed above, and the
rel evant provisions of the Basis of Review It is true that
the nonitoring provisions are largely illusory because they
provi de no quantifiable parameter beyond which the D strict
must take specified action. In other words, at best, the
nmoni toring provisions assure that the District will collect
post - operational flooding data, but they do not prom se that
the District will take any action if certain |evels of
fl oodi ng take place. However, the nonitoring provisions are
of little inportance given the factual findings concerning
fl oodi ng, as di scussed above, and the | egal requirenents of
the Basis of Review, as discussed bel ow.

CONCLUSI ONS OF LAW

92. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter. Section 120.57(1),
Florida Statutes. (Al references to Sections are to Florida
Statutes, except for references to Sections of the District's
Basis of Review (BOR). All references to Rules are to the
Florida Adm nistrative Code.)

93. Section 373.413(1) provides that the District or DEP
may require permts and i npose "reasonabl e conditions" that

are "necessary to assure" that the construction or alteration
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of any stormnater managenent system or dam anong ot her
activities, "wll comply with the provisions of this part and
applicable rules . . . and will not be harnful to the water
resources of the district."

94. Section 373.414(1) adds that the District or DEP
shall require an applicant to provide "reasonabl e assurance"
that the proposed activity will not violate state water
qual ity standards and is not "contrary to the public
interest." If the proposed activity "significantly degrades
or is wthin an Qutstanding Florida Water," the applicant nust
provi de "reasonabl e assurance" that the proposed activity wll
be "clearly in the public interest."

95. Pursuant to Section 373.414(1)(a), the public-
interest determnation requires the issuing agency to
"consi der and bal ance" seven criteria:

1. Wether the activity will adversely
affect the public health, safety, or

wel fare or the property of others;

2. \Whether the activity will adversely
affect the conservation of fish and
wildlife, including endangered or

t hreat ened species, or their habitats;

3. \Whether the activity will adversely
affect navigation or the flow of water or
cause harnful erosion or shoaling;

4. \Wether the activity will adversely
affect the fishing or recreational values
or marine productivity in the vicinity of
the activity;

5. \Whether the activity will be of
tenporary or permanent nature;

6. Wiether the activity will adversely
affect or will enhance significant

hi storical and archaeol ogi cal resources
under the provisions of s. 267.061; and
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7. The current condition and relative
val ue of functions being perfornmed by
areas affected by the proposed activity.

96. Section 373.414(1)(b) adds that, if an applicant is
unable to neet these seven criteria, then the District or DEP
shal |l consider mtigation nmeasures. Section 373.414(8)
requires that the District or DEP "consider the cumul ative
i npacts upon surface water and wetl ands" when deci di ng whet her
to issue a permt. Rule 40E-4.302 restates the seven criteria
stated in Section 373.414(1)(a) and ot herw se tracks the
statutory requirenents.

97. Rule 40E-4.301 identifies eleven criteria that
largely, if not entirely, overlap the seven criteria
identified in Section 373.414(1)(a) and Rul e 40E-4.302. The
application and purpose of Rule 40E-4.301 are unclear. For
i nstance, in applying Rule 40E-4.301, it is unclear whether
the factfinder should balance the eleven criteria; unlike Rule
40E- 4. 302 and Section 373.414(1)(a), Rule 40E-4.301 does not
expressly so provide. Mre inportantly, if the two sets of
criteria are not wholly duplicative, the District's rules fai
to expl ai n what happens when a proposed activity neets the
seven criteria identified in the statute and Rul e 40E-4. 302,
but fails to nmeet the eleven criteria identified in
Rul e 40E- 4. 301.

98. Rule 40E-4.302(3) incorporates the District's Basis

of Review in the determ nati on whet her an applicant has
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provi ded the reasonabl e assurances required by Rul es 40E-4. 301
and 40E-4. 302.

99. In this case, the District is the applicant, not the
permtting agency; DEP is the permtting agency. In
Rul es 62-330.100(1) and 62-330.200(4), DEP adopts various
rul es of the water managenent districts for the issuance of
ERPs, including the relevant rules already discussed. 1In
Rul e 62-330.200(4)(b), DEP adopted the District's Basis of
Revi ew (BOR), except for Sections 1.0 through 3.1.2.9, 4.4,
and 4.5, and revised Section 4.2.2.

100. BOR Section 4.0 states that the District's
permtting goal is "no net loss in wetland and ot her surface
water functions."” (Al though a DEP rule converts al
references to the "District” to "DEP," this recommended order
retains the actual |anguage of the BOR') BOR Section 4.0
provides that the District requires permts so it can
"conserve the beneficial functions of . . . wetlands or other
surface waters."

101. BOR Subsection 4.2.1 states, in part:

The degree of inpact to wetland and ot her
surface water functions caused by a
proposed system whether the inpact to

t hese functions can be mtigated and the
practicability of design nodifications for
the site, as well as alignnent
alternatives for a proposed |inear system
whi ch could elimnate or reduce inpacts to
these functions, are all factors in
determ ni ng whet her an application wll be

approved by the District. Design
nmodi fications to reduce or elimnate
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adverse inpacts nust be explored, as
described in subsection 4.2.1.1. Any
adverse inpacts remaining after

practi cabl e design nodifications have been
i npl emented may be offset by mtigation as
descri bed in subsections 4. 3-4.3.8.

To receive District approval, a system
cannot cause a net adverse inpact on
wet | and functions and ot her surface water
functions which is not offset by
mtigation.

102. The preceding section outlines a two-step process
of mnimzation and mtigation. However, according to BOR
Subsection 4.2.1.1, the District wll not require project
nodi fications to achieve mnimzation unless the proposed
activity fails to nmeet the requirenents of Subsections 4.2.2
t hrough 4.2.3.7.

103. Subsection 4.2.2 requires that an applicant provide
reasonabl e assurance that a proposed activity will not inpact
t he val ues of wetl ands and other surface water functions so as
to i nmpact adversely the abundance, diversity, or habitat of
fish, wildlife, and |isted species.

104. Subsection 4.2.2.4 requires that an applicant
provi de reasonabl e assurance that the regulated activity wl|
not change the hydroperiod or a wetland or other surface
water, so as to affect adversely wetland functions or other
surface water functions.

105. Subsection 4.2.2.4(b) addresses proposed activities

that may increase the "depth, duration, or frequency of

i nundation through changing the rate or nethod of discharge or
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water to wetlands or other surface waters or by inmpoundi ng
water in wetlands or other surface waters." Applicants for
permts for such activities nmust provide reasonabl e assurance
that the activities will not "adversely affect the functioning
of the specific wetland or other surface water subject to the
i ncreased di scharge or water |evel."

106. Subsection 4.2.2.4(c) requires that an applicant
proposing an activity that "could have the effect of altering

water levels in wetlands or surface waters" shal | be
required . . . to nonitor the wetland or other surface waters
to denonstrate that such alterations has not resulted in
adverse inmpacts . . . or calibrate the systemto prevent
adverse inpacts."” This subsection states: "Monitoring
paraneters, nethods, schedules, and reporting requirenments
shall be specified in permt conditions."

107. Subsection 4.2.3 addresses the seven statutory
criteria detailing the public-interest test.

108. Subsection 4.2.3.1 states that, in balancing the
seven criteria, the District nust determ ne whether the
proposed activity will cause, anong other things, flooding and
environmental inpacts to the property of others, although not
with respect to property val ues or taxes.

Subsection 4.2.3.1(c) adds, as to flooding: "There is at |east

a neutral factor in the public interest bal ance with respect

to the potential for causing or alleviating flooding probl ens
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if the applicant neets the water quantity criteria in section
six of this Basis of Review"

109. BOR Section 6 addresses water quantity criteria.
Subsection 6.2 provides that the offsite discharge rate may
not cause "adverse inpacts to existing offsite properties" and
islimted to "historic discharge rates,"” previously permtted
rates, or rates specified in District criteria stated in an
appendi x for various canals. Subsection 6.3 identifies the
design stormas the three-day, 25-year storm

110. Historically, the land in question was inundated
during the wet season, so Section 6 is satisfied. Thus, by
operation of the BOR the presunption is that the proposed
activity is no worse than neutral as to flooding. In fact,

t hough, the District has provided reasonabl e assurance as to
fl oodi ng. Because the proposed activity satisfies the

requi renents of BOR Subsections 4.2.2 through 4.2.3.7, the
District is not required to consider alternative alignments to
this proposed |inear system

111. The proposed activity satisfies the other factors
menti oned by the BOR As found above, the nonitoring
provi sions of the proposed permt, although largely illusory,
nonet hel ess satisfy the BOR requi renents concerning
nmonitoring, as these requirenents thensel ves do not require
the inmposition of enforceable performance standards in the

noni t ori ng provisions.
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112.

Based on the findings set forth above, the District

has provi ded reasonabl e assurance that, on bal ance, the

proposed activity neets the seven criteria

statute and Rul e 40E-4. 302.

113.

has provi ded reasonabl e assurance that the

Based on the findings set forth above, the District

nmeets the eleven criteria identified in Rule 40E-4. 301.

| t

RECOMVENDATI ON

RECOMVENDED t hat t he Departnent of Environnental

Protection enter a final order granting the permt for the

construction of the proposed weir about 3600 feet south of

[-75 in the Merritt Canal

DONE AND ENTERED this 25th day of June, 1998, in

Tal | ahassee,

Leon County, Florida.

ROBERT E. MEALE

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

Filed with the derk of the

Di vision of Adm nistrative Hearings
this 25th day of June, 1998.
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions within
15 days fromthe date of this recormended order. Any
exceptions to this recomended order nust be filed wth the
agency that will issue the final order in this case.

44



